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Litigating a Personal Injury 
Case in Federal Court

How it is different from state court!



General Pluses and Minuses of Federal Court

PLUS:
• cafeterias
• judges
• more serious jurors

MINUS:
• more formality, stricter security
• higher expectations of attorneys
• “meaner”; Rule 11; sanctions 

are immediately appealable
• waste of time on jurisdictional 

issues



Why Plaintiffs Like Federal Court
• makes the case look bigger
• can’t appeal denial of summary judgment
• large verdicts more likely left alone
• they believe it allows more permissive expert opinions

Why Defendants Like It (removal and d/j actions)

• federal court as unknown territory
• less toleration for delay
• better understanding of complex/insurance law issues



Getting into Federal Court -- I

• federal law issue: Constitution, statutes at issue
example: civil rights statutes (42 U.S.C. §1983), 
state actor liability

• admiralty (Jones Act, 46 U.S.C. §30104)
• claims that must be brought in federal court: e.g., 

bankruptcy adversary proceedings, Fed. R. Bankr. Pro. 
7001



Getting into Federal Court -- II
diversity jurisdiction

• complete diversity required
• realignment
• “minimal” diversity in class actions, interpleader
• state law applied on state law claims

removal
• self-executing
• 30-day deadline and all defendants must agree
• no removal if there is one in-state defendant
• motion to remand within 30 days
• discovery to test diversity, sham claim against in-state



Getting out of Federal Court

• supplemental jurisdisction over additional parties brought in
but not if brought in by:
Rule 14 (third parties) (if brought in directly by plaintiff)
can destroy diversity:
Rule 19 (“indispensable” parties)
Rule 20 (permissive joinder)

• dismissing federal claim as insubstantial
• abstention doctrines



Federal Court Pretrial Procedure

• trial by jury must be demanded in Complaint
• Rule 7.1 disclosure
• Rule 16 Conference; appointment of Magistrate Judge
• Rule 26: automatic disclosure
• conduct of depositions
• non-party subpoenas: 2013 amendment to Rule 45
• expert depositions (disclosure of reports and opinions)
• change of venue: 28 U.S.C. §1404 (convenience of 

parties/witnesses)



Summary Judgment

• usually have to ask permission
• Affirmations plus Memoranda of Law (problems on appeal)
• decisions from other Circuits not controlling

Interlocutory Appeals
• 28 U.S.C. §1292

injunctions, orders against non-parties, Rule 11 orders, and
orders certified by district judge

• collateral order doctrine (disclosure orders of national interest, etc.)



Trials in Federal Courts

• right to jury trial -- Seventh Amendment
• voir dire (Rule 47)
• order of argument: plaintiff - defendant, then defendant - plaintiff
• strict scheduling of witnesses
• Federal Rules of Evidence
• experts: Daubert standard: “reliable”; hearing

even for state law issues
• can only move for JNOV/new trial if you’ve moved for directed verdict 

(Rule 50)
• entering judgment and costs (Rule 60)



In the Circuit Court

• issues that can and can’t be appealed: F.R.A.P. 3(c)
• new arguments on appeal
• standards of review

motions to dismiss/summary judgment
directed verdicts, judgment n.o.v.
verdict forms, jury instructions, interrogatories
excessive/inadequate verdicts

• supplemental appellate jurisdiction
• review of state law issues
• motions
• oral argument



Res Judicata and Collateral Estoppel

• respect for state court orders = federal court orders
• non-mutual estoppel

defensive
offensve
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